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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

IN RE )
) CASE NO. 05-85627-JEM
RELIABLE AIR, INC. d/b/a )
RELIABLE HEATING AND AIR,)
) CHAPTER 11
Debtor )
) JUDGE MASSEY
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MINGLEDORFF’S, INC.”S OBJECTION AND MEMORANDUM OF LAW IN
OPPOSITION TO A MOTION TO DISMISS FILED BY DANIEL JAPE

COMES NOW MINGLEDORFF'S, INC. by and through its undersigned counsel

and files this its Objection and Memorandum of Law in Opposition to Motion to Dismiss

filed by Daniel Jape (hereinafter referred to as “Jape”):

Facts

Mingledorff’s, Inc., has no knowledge of the facts relating to the authorization of

the bankruptcy filing. Mingledorff’s, Inc., remains as one of the largest creditors in this

case. The following facts are of record in this case.

November 22, 2005: Chapter 11 Petition filing date.

December 4, 2005: Certificate of Service for Notice of the Creditors

Meeting listing Daniel Jape.

December 7, 2005: Debtor files adversary petition against Daniel Jape.
December 12, 2005: Debtor and Daniel Jape enter
Restraining Order by and through counsel and Jape

fails to raise the issue of the legitimacy of the

bankruptcy filing.
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January 6, 2005: Daniel Jape files an answer in Adversary Proceeding;

fails to raise the issue of the legitimacy of bankruptcy

filing.

July 7, 2005: Jape files proof of claim and fails to raise the issue of
the legitimacy of bankruptcy filing.

October 12, 2006: Jape files a Motion to Dismiss the Chapter 11 alleging
the bankruptcy filing is unauthorized.

January 29, 2007: Hearing on Jape Motion to Dismiss.

There have been numerous orders during the case affecting the rights of
creditors. Mingledorif’'s entered into a consent settlement with the Debtor and released
its guaranty against both of the Japes in order to obtain the agreement approved by the

Court on December 13, 2006.

{I. Memorandum of Law

Daniel Jape’s Motion to Dismiss should be denied because it is barred by the
passage of time, by laches and because a dismissal of the case would prejudice the
rights of the creditors.

Debtor filed its petition in this case on November 22, 2005. Debtor then filed an
adversary petition against Jape on December 7, 2005. Jape entered into a Consent
Restraining Order with the Debtor in the Adversary proceeding on December 12, 2005,
failing to raise any issue as to the legitimacy of the bankruptcy filing. Jape filed an
answer in the adversary proceeding on January 6, 2005, again failing to raise any issue

as to the legitimacy of the bankruptcy filing. Jape filed a proof of claim in July, 2005,
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again failing to raise any issue as to the legitimacy of the bankruptcy filing. Jape has
been aware of this case clearly since December 12, 2005 when the Consent

Restraining Order was entered if not sooner. Jape then filed his Motion to Dismiss on
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October 12, 2006, nearly one year from the date of filing and raising for the first
issue of authorization for the filing. Jape’s Motion to Dismiss should be denied.

A dismissal of this case at this point would severely prejudice the rights of the
creditors and should be denied. In re Atlas Supply Corporation, 857 F. 2™ 1061 (5"
Cir.). A dismissal would delay payment to the creditors. A delay in payment of the
creditors is sufficient grounds to deny the Motion to Dismiss. Matter of Williams, 15 B.R.
655 (E.D. Mo. 1981). No one has asserted that the Debtor could have paid its creditors
outside bankruptcy. The creditors have been barred for fourteen months from satisfying
their claims and a dismissal would only lengthen the delay. The main asset (real
property) of the business has been sold and all debts for which Jape was personally
liable have been satisfied or settled. Jape has no interest at this time in seeing that
unsecured creditors are paid.

Jape’s Motion to Dismiss should be denied as the Motion is time barred because
Jape waited almost eleven (11) months after the case was filed to raise his objection to
the authorization for the filing. In re Atlas Supply Corporation, 857 F. 2" 1061 (5" Cir.);
Alexander v. Farmers Supply Co., 275 F. 2" 824 (5" Cir 1921). An officer or director
with notice of an alleged deficient filing cannot participate in the case without raising the
issue of a defective filing or his claim is barred. In re Atlas Supply Corporation, 857 F.
o™ 1061 (5" Cir.); Alexander v. Farmers Supply Co., 275 F. 2™ 824 (5" Cir 1921). In

Atlas, the court held that a challenge filed one year after the filing of the bankruptcy
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petition is time barred, barred by laches and would be prejudicial to the rights of the
creditors. In Alexander, the court held that an officer who waited four months after the

bankruptcy filing was time barred from filing a dismissal because he acted as a witness

at that time. Here Jape entered into a Consent Order within one month of filing, filed an
answer in an adversary proceeding within two months of the bankruptcy filing and filed a
proof of claim eight months after the bankruptcy filing all without challenging the validity
of the bankruptcy proceeding. Jape’s Motion to Dismiss is barred both by the passage
of time and laches. In re Atlas Supply Corporation, 857 F. 2" 1061 (5" Cir.); Alexander
v. Farmers Supply Co., 275 F. 2™ 824 (5" Cir 1921).

Wherefore, the Jape’'s Motion to Dismiss should be denied on the basis that it is
time barred, barred by laches and is prejudicial to the rights of the creditors.

This 26™ day of January, 2007.

Respectfully submitted,

illiam WW , TN
Georgia State Bar #755375

Attorney for Creditor, MINGLEDORFF'S, INC.

DWYER & WHITE

2100 Riverkdge Parkway
Suite 700

Atlanta, Georgia 30328
(770) 956-1984
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CERTIFICATE OF SERVICE

This is to certify that | have this day served a copy of the within and foregoing
pleading upon opposing counsel in the above-stated matter by depositing same in the
United States Mail, in a properly addressed envelope, with adequate postage thereon,
to-wit:

J. Robert Williamson
Ashley Reynolds Ray
Scroggins & Williamson
1500 Candler Building
127 Peachtree Street, NE
Atlanta, Georgia 30303

Louis G. McBryan
Macey Wilensky Cohen Wittner & Kessler, LLP
285 Peachtree Center Ave., NE
Suite 600
Atlanta, Georgia 30303

Office of the United States Trustee
362 Richard Russell Federal Building
75 Spring Street, S.W.
Atlanta, Georgia 30303
7

This 26" day of January, 2007.
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