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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION
IN RE: ) CASE NO. 05-85627
)
RELIABLE AIR, INC. d/b/a ) Chapter 11
RELIABLE HEATING AND AIR, )
Debtor. ) JUDGE MASSEY
)
)
RELIABLE AIR, INC. d/b/a )
RELIABLE HEATING AND AIR, ) Adversary Proceeding No. 05-6561
)
Plaintiff, )
V. )
)
DANIEL L. JAPE and )
KIMBERLY E. RUSE, )
)

Defendants.

MOTION FOR AUTHORITY TO INTRODUCE SUPPLEMENTAL EXHIBITS

COMES NOW Reliable Air, Inc., d/b/a Reliable Heating and Air (“Debtor” or “Plaintift”),
by and through the undersigned counsel, and files this Motion for Authority to Introduce
Supplemental Exhibits (the “Motion”) and shows the Court as follows:

1.

Plaintiff initiated this adversary proceeding (the “Adversary Proceeding”) by filing a
Verified Complaint for Turnover of Property of the Estate, Enforcement of The Automatic Stay and
for Injunctive Relief (the “Verified Complaint’) on or about December 7, 2005.

2.
Defendants were due to file an Answer or other response to Plaintiff’s Verified Complaint

on or before January 6, 2006.
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3.

Defendant Ruse has failed to file an answer or other response and is now in default.
4.

Defendant Jape filed an answer to the Plaintiff’s Verified Complaint on January 6, 2006.
5.

On October 10, 2006, this Court entered a Consolidated Pretrial Order which was docketed

in the Adversary Proceeding on October 11, 2006.
6.
Attachment G-1 to the Pretrial Order lists Plaintiff’s documentary and physical evidence.
7.

The Debtor initially filed the Verified Complaint in order to protect and recover assets of
the bankruptcy estate, including particularly, several computers, a hard drive, and customer lists,
pricing information and job proposals which the Debtor contends are trade secrets of the bankruptcy
estate.

8.

As a former officer of the Debtor, Defendant Jape is in a unique position to exploit these

assets to compete unfairly with the Debtor and harm its business.
9.

At or about the time the parties were finalizing the proposed consolidated pretrial order,
representatives of the Debtor learned that the Defendants were taking steps to establish a competing
business utilizing the Debtor’s trade name and other intellectual property rights.

10.
On October 13, 2006, the Court held a pretrial conference in this proceeding. At the

conference, counsel for the Debtor apprised the Court of the Defendants’ actions, which the Debtor
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contends violates its intellectual property rights.
11.

By Order and Notice of Trial entered November 30, 2006, the Court directed the parties to
submit a trial brief addressing issues relating to ownership of the Debtor’s trade name and customer
lists. Both parties have submitted their trial brief.

12.

In order to address issues regarding the Defendants’ misuse of the Debtor’s trade name,
trademarks and other intellectual property, including relevant conduct and events occurring after
submission of the consolidated pretrial order, the Debtor seeks authority to supplement Attachment
G-1 with the following exhibits:

. Application to Register Trade Name dated September 15, 1999
(attached hereto as Supplemental Exhibit 1)

. Certificate of Registration of Trademark dated September 11, 2006
(attached hereto as Supplemental Exhibit 2)

. Defendant Jape’s advertisement in Atlanta’s Choice Coupon Book
(attached hereto as Supplemental Exhibit 3)

. Collection of Debtor’s past advertisements
(attached hereto as Supplemental Exhibit 4)

. Invoice from Baker Distributing Company dated November 10, 2006
(attached hereto as Supplemental Exhibit 5)

. Letter dated November 22, 2006 from Ashley R. Ray to Louis G. McBryan
(attached hereto as Supplemental Exhibit 6 and introduced for the limited purpose
of showing notice)

13.
The supplemental exhibits are directly related to the causes of action before the Court at the
trial scheduled for December 18, 2006. The introduction of the supplemental exhibits at this time

will not prejudice the Defendants.
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WHEREFORE, the Debtor prays that this Motion is granted and the Debtor be authorized

to supplement Attachment G-1 of the Pretrial Order as set forth herein.

This _11" day of December, 2006.

1500 Candler Building
127 Peachtree Street, NE
Atlanta, GA 30303

(404) 893-3880

Respectfully submitted,

SCROGGINS & WILLIAMSON

/s/ Ashley R. Ray
J. ROBERT WILLIAMSON
Georgia Bar No. 765214
ASHLEY REYNOLDS RAY
Georgia Bar No. 601559
Counsel for the Debtor
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LAW OFFICES
SCcROGGINS & WILLIAMSON
1500 CANDLER BUILDING
127 PEACHTREE STREET, N.E.
ATLANTA, GEORGIA 30303

{404) 893-3880 - TELEPHONE
(404) 893-3886 - FACSIMILE

J. ROBERT WILLIAMSON, RC. OF COUNSEL:
JOHN T. SANDERS, IV

RETIRED;
ASHLEY REYNOLDS RAY November 22, 2006 FRANK W. SCROGGINS, P.C.

VIA E-MAIL _AND FIRST CLASS MAIL

Louis G. McBryan

Macey Wilensky Cohen Wittner & Kessler
Suite 600 Marquis Two Tower

285 Peachtree Center Avenue NE

Atlanta, Georgia 30303-1229

Re:  In re Reliable Air, Inc., Chapter 11 Case No. 05-85627-jem
United States Bankruptcy Court, N. District of GA, Atlanta Div.

Reliable Air Inc. v Daniel L. Jape and Kimberly E. Ruse, Adv. Pro. No. 05-6561
Dear Lou:

I am in receipt of your comments to my October 19, 2006 proposed order (the “Proposed
Order”) resolving the above-referenced adversary proceeding (the “Adversary Proceeding™). After
a review of your comments, I was disappointed to see that your proposed revisions are largely
inconsistent with the Court’s instructions at the October 13, 2006 hearing.

In an effort to narrow our differences, I am enclosing a redline of my initial Proposed Order
which incorporates language addressing the revisions you suggested to which we will agree. First,
with respect to turnover of property of the estate, we are willing to include an acknowledgment that
Mr. Jape has turned over several computers and the 2002 Mercedes S55. Second, we are willing to
include a stronger provision indicating that Mr. Jape denies all of the allegations which are set forth
in the Complaint.

With respect to the injunction, Judge Massey was very clear that the Debtor is entitled to a
permanent injunction enjoining and restraining Mr. Jape and all those acting in concert with him
from engaging in the activities listed in the Complaint and reflected in the Proposed Order. We are
not willing to dilute the strength of the injunction as you have proposed in your comments.

Finally, with respect to the misappropriation of trade secrets and violation of the deceptive
trade practices laws, your assertion that Mr. Jape is entitled to use of the names Reliable Heating &
Air, Reliable Air Conditioning & Heating and/or Reliable Heating & Air Conditioning (the “Trade
Names”) is simply inaccurate. We believe that the Debtor followed the necessary steps to register
the trade name Reliable Heating & Air and the other names are deceptively similar such that their
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Louis G. McBryan
November 22, 2006
Page 2

use is prohibited. At a minimum, however, the Debtor has a common law right to use the trade
name Reliable Heating & Air. “A person, by long and exclusive use, may acquire a trade-name; and
when thus acquired, such trade-name is as much descriptive of the manufacturer or producer as is
his own name, and infringement of such trade-name of an individual will be enjoined” See Womble
v. Parker, 67 S.E.2d 133, 134 (Ga. 1951). Under Georgia law, there is no mandatory requirement
to register a trade name, such registration is merely permissive. See Id. at 135. Therefore, even if
the Debtor did not properly register its trade name, the Debtor is still entitled to protection against
use of the same or a deceptively similar name by another entity. Mr. Jape was aware that the Debtor
utilizes, and has utilized for some time, the trade name Reliable Heating & Air. The names Reliable
Air Conditioning & Heating and/or Reliable Heating & Air Conditioning are so similar to the
Debtor’s trade name that they are likely to mislead and deceive the public, and therefore, are a
violation of the Uniform Deceptive Trade Practices Act. See generally, Giant Mart Corp. v. Giant
Discount Foods, Inc., 279 S.E.2d 683 (Ga. 1981). Use of the Trade Names or any other similar
name, with the knowledge that it is a trade name used by the Debtor, constitutes an intentional fraud
which may be addressed, infer alia, by injunctive relief. See Thompson v. Alpine Motor Lodge. Inc.,
296 F.2d 497 (5™ Cir. 1961); See Also O.C.G.A. § 23-2-55.

Moreover, the trademark “R Reliable Heating & Air” is a trademark of the Debtor which is
registered with the Secretary of State for the State of Georgia. Use of this or a deceptively similar
mark is a violation of Georgia law. The Debtor demands that Mr. Jape cease use of the Trade Names
and any trademark which resembles that of the Debtor.

Please let me know if this proposed order is acceptable to your client no later than noon on
Tuesday, November 28, 2006.

Very truly yours,
a‘jg/ {/LE!%X g‘"" i g] ﬂ/ L//%/
Ashley Reynolds Ray

Encl.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION
IN RE: ) CASE NO. 05-85627
)
RELIABLE AIR, INC. d/b/a ) Chapter 11
RELIABLE HEATING AND AIR, ) |
Debtor. ) JUDGE MASSEY
)
)
RELIABLE AIR, INC. d/b/a )
RELIABLE HEATING AND AIR, ) Adversary Proceeding No. 05-6561
) o
Plaintiff, )
V. )
)
DANIEL L. JAPE and )
KIMBERLY E. RUSE, )
)

Defendants.
CONSENT ORDER AND JUDGMENT

THIS MATTER came before the Court at a pre-trial conference on Friday, October 13,
2006, at 9:30 a.m. (the “EonferenceHearing”), which was scheduled.at the request of Defendant
Daniel L. Jape (“Defendant Jape™) in preparation for the trial on the Verified Complaint for
Turnover of Property of the Estate, Enforcement of the Automatic Stay and for Injunctive Relief
(the “Complaint”) which was filed by Reliable Air, Inc., d/b/a Reliéble Heating & Air (“Reliable”
or “Debtor”). The Court having considered the Pleadings, arguments of counsel, and for cause
shown, and it appearing that Defendant Jape and Reliable consent hereto,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:
1. Defendant Jape is directed immediately to turn over all property of the Debtor including but
not limited to, all corporate books and records, customer lists, pricing information, job proposals,

files, and computers of the Debtor (the  Property”) and any and all such copies of the Property to
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the Debtor. The Debtor acknowledges that Defendant Jape, subsequent to the Hearihg and»
after demand by Debtor, turned over two computers to the Debtor;
2. Defendant Jape is directed immediately to turn over any and all vehicles owned or leased
by the Debtor.rhdu&ingﬂﬂ#mtﬂﬁnﬁedﬁﬁ%ﬂﬂhrwhs—sﬁswm
substantially the same condition as on the date of the petition. The Debtor acknowledges that
Defendant Jape, subsequent to the Hearing and after demand by Debtor, turned over a 2002
Mercedes S55 (the “Vehicle”) The-Vehicleshall-be-turned-over-to-the Pebtor-with the AMG
wheels (the “Wheels™) on the Vehicle;
3. Reliable is directed to replace the Wheels with the wheels that were originally on the
Vehicle, to store the Wheels at Reliable’s business location and to insure the Wheels until further
order of the Court or written agreement between Reliable and Defendant Jape;
4. Defendant Jape is enjoined from the continued use of the Debtor’s customer lists, pricing
information, job proposals, corporate name, trade name, any deceptively similar name, including
but not limited to Reliable Heating & Air, Reliable Air Conditioning & Heating and/or
Reliable Heating & Air Conditioning, the Debtor’s trademark(s), and any other trade secret of
the Debtor;
5. Defendant Jape is directéd to comply with the provisions of the automatic stay pursuant to
11 U.S.C. § 362;
6. Defendant Jape and all persons acting in concert with him, shall be enjoined and restrained
from the following:

(a) Physically appearing at the Debtor’s business premises;

(b)  Contacting employees of thé Debtor by any method, including, but not limited to,
telephone, electronic means or in person unless responding to a contact initiated by said employee;

(c) Utilizing the Debtor’s customer list or contacting customers of the Debtor which
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Defendant Jape knows to be on the Debtor’s customer list by any method, including but not limited
to, telephone, electronic means or in person;

(d) Threatening physical abuse to the Debtor, its property or its employees;

(e) Taking possession of or destroying property of the Debtor;
7. This Consent Order shall not constitute an admission by Defendént Jape of any of the
allegations in the Complaint, and Defendant Jape hereby expressly denies all allegations raised
in the Complaint.

SO ORDERED this day of O¢ctober November, 2006.

James E. Massey
United States Bankruptcy Judge

[Signatures of Counsel on Next Page ]
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Prepared and presented by:
SCROGGINS & WILLIAMSON

J. Robert Williamson
Georgia Bar No. 765214
Ashley Reynolds Ray
Georgia Bar No. 601559
1500 Candler Building
127 Peachtree Street, N.E.
Atlanta, GA 30303
Attorney for the Debtor

Consented to by:
MACEY WILENSKY KESSLER HOWICK & KESSLER, LLP

Louis G. McBryan

Georgia Bar No. 480993
Virginia B. Bogue

Georgia Bar No. 065695

285 Peachtree Center Ave., NE
Suite 600

Atlanta, GA 30303

(404) 584-1200

Counsel for Defendant Jape
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Distribution List

Ashley Reynolds Ray, Esq.
Scroggins & Williamson
1500 Candler Building
127 Peachtree Street NE
Atlanta, Georgia 30303

Louis G. McBryan
Virginia B. Bogue
600 Marquis Two Tower
285 Peachtree Center Ave., NE
Atlanta, Georgia 30303

Reliable Air, Inc.
110 Londonderry Court
Woodstock, Georgia 30188

Daniel L. Jape
110 Wiley Bridge Court
Woodstock, Georgia 30188

Office of the United States Trustee
362 Richard Russell Building
75 Spring Street, S.W.
Atlanta, Georgia 30303

Page 36 of 38
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SUPPLEMENTAL EXHIBIT

6
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CERTIFICATE OF SERVICE

This is to certify that I have this day served a true and correct copy of the attached Motion
for Authority to Introduce Supplemental Exhibits by causing it to be deposited in the United
States Mail in a properly addressed envelope with adequate postage affixed thereon to the following

persons:

Louis G. McBryan
Virginia B. Bogue
Macey Wilensky Kessler Howick & Westfall
600 Marquis Two Tower
285 Peachtree Center Ave., NE
Atlanta, Georgia 30303

Daniel L. Jape
110 Wiley Bridge Court
Woodstock, Georgia 30188

Kimberly E. Ruse
110 Wiley Bridge Court
Woodstock, Georgia 30188

Office of the United States Trustee
362 Richard Russell Building
75 Spring Street, S.W.
Atlanta, Georgia 30303

This _ 11" day of December, 2006.

SCROGGINS & WILLIAMSON

/s/ Ashley R. Ray
J. ROBERT WILLIAMSON

1500 Candler Building Georgia Bar No. 765214
127 Peachtree Street, NE ASHLEY REYNOLDS RAY
Atlanta, GA 30303 Georgia Bar No. 601559

(404) 893-3880 Counsel for the Debtor
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